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... "DEPARTMENT OF THE TREASURY
© . ..-INTERNAL REVENUE SERVICE -
. 'WASHINGTON, D.C. 20224 -

© TAX EXEMPT AND. . 5 - -
GOVERNMENT ENTITIES - -
“Upivigion

. _.: .' .bate:,j__-"_;' JUL3 _1 2003 :

.- Employer Identification-Number: I

Contact Person; .
]

ID Number:’

Telephone: . :
]

* We have considered your application for recognition of exemption from federal income tax
“under section 501(a) of the Internal. Revenue Code as an organization described in section
..~ 501(cK3).. Based on the information submitted, we have concluded that you do not qualify for
. exemption under that section. The basis for our conclusion is set forth below. - .

.. " " The information submitted indicates that you were incorporated on [ 2s 2
+~ - nonprofit corporation under thé laws: of the state of Il Your purposes, as stated in your
- . articies of incorporation, are to promiote and foster education at all levels and to operate or

., Thanage and direct the operation of schools.. Your activities consist of owning, operating, and

R maintaining a school for grades K-4 through 12. *In response to Questions 9a and b'of Schedule

7 Bof yoyrAppiication for Recognition.of Exemnption, you stated that you are located in the school-
o distriefof the NN, , and you were formed or substantially” - -
-expandegt atéhe time of pliblic school desegregation of this school district. L
Inresponse ta Question 4 of Schedule B of your exemption application, you indicated that-
a statement of your racially nondiscriminatory policy as to students is Included in your-bylaws,
 charter; or other, governing instrument or resolution of your.goveming body. However, rio such -
. statement is contained in any of the govemning documents. you submitted with your exemption
- applisation. - A statement of your nondiscriminatory policy appéars in your student handbook for
-~ -the . I 2nd Il school years; such a statement also appears in your membership and
... student application/registration. You stated that you have made your racially nondiscriminatory
.- - . policies known.to the community through personal cortacts by the Headmaster and board
- members, and in published advertisements. :You have enclosed a copy of notice of Open

.- House/K4 Registration published __m_ on At the bottom of
. this notice is a statement of your nondiscrimmatory policy in small print, the only instance of

-+ such print in the advertisement. In a letter dated I you stated that future
. hotices will comply with the Service’s requirements and include the nondiscriminatory policy in
. 12-point bold face type. However, no such revised notices have been submitted at this time.
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. ability-caupled with financial need, During the

You stated that dunng the _ school year, you enrolled- students .and dunng
the [ school year you enrolled Il students, none of whom were African-Americans.
" You stated thatyou enrolled one black student from | vrt! EENEEE. when the

- student’s family relocated. .All[l] members of your faculty and administrative staff employed
... during the last two years are Caucasian, and your one African-American employee worked in
- facility maintenance from I through  until he resigned by choice. With -
* tegard to financial assistance, you provide scholarships based on both academic and athletic
school year, a total. of $-was

-"awaadedto.shxdents.-

Inyour_letteryou stated that the Board is oonsadennga mail-out to African-
American ministers. in the community. However, no further information has been submitted with
. regard to this possibility: You also stated that “.. JIIl does not have a formal outreach
program toreach-anyone.” ,

' Section 501 (C¥3) of me Code provides, in part, for the exemption from federal mcome tax
of organizations orgamzed and operated excluswely for eduoahonal purposes.. - .

Co. Secl:on 1 501(6)(3)—1(a)(1) of the Income Tax Regulations provldes that in order to be
- exemptas an organization described in section 501(c)(3) of the Code, an organization must be-
" -both organized and operated exclusively for one or more of the purposes specified in such
. section. - if an orgamzahon fails to meet either the organlzatlonal test or the operational test, it is
. not. exempt.

o Revenue Ruling 71-447 '1971-2 C.B. 230, provides that a private school which does not
S have a racially nondiscriminatory. policy as to students does not qualify:for exemption from
" federal income tax under section 501(c)(3) of the Code. It defines a racially. nondiscriminatory
. pohcy as meaning "that the school ‘admits the students of any race to all the rights, privileges,

7 _programs, and aclivities generally-accorded or made available to students at that school; and

that the school does not discriminate on the basis of race in administration of its educational
policies, admissions pohcues, scholarship and loan pmgrams, and amlehc and other school -
administered programs T

. Revenue. Procedune 75-50, 1975-2 C.B. 587, sets forth guidelines and
. reoordkeeplng requirements for deten'mmng whether private schools that are applying for
of exemption from federal income tax under section 501(c)(3) of the Code or are
.-pmeenﬂyreoognmedasaenmtfromtax. have racially nondiscriminatory policies as to
~ “students. Section 2.02 provides that a school must show affirmatively that it has adopted a
. . raciatly nondlecﬂmnatory pollcy regarding students that this policy is made known to the
- general public and that ever since adoption of the policy the school has operated in accordance
- with it. Section 4.01 requires a schaol to include a statement in its charter, bylaws, or other
. governing instrument, o in a resoltion of its goveming body, that it has a racially
. nondiscriminatory policy as to students and therefore does not discriminate against applicants
“and students on the basis of race, color, and national or-ethnic origin. Section 4.03 provides
~ that the school must make its racially nondiscriminatory policy kriown to all segments of the
_ | community served by the school by publishing at least once a year a notice of its racially -

- jmmheamrmy polioy in a newspaper of general cn‘culahon in- the community. Such notice




" must be captloned in at Ieast 12-pomt bold face type as a notice of nondlscnmlnatory policy.
Section 4.032(c) provides, in part, that whether a particular school follows a racially

. .nondlsonmlnatory pollcy will be determined on the basis of the faots and circumstances of each -
case.’ ) ' ' ' o

» - InG ;een V. Connalu 330F. Supp- 1150 (D. D.C. 1971), aff'd sub nom., Coit v. Green _ . 3
404 U.8. 997 (1971), and in the revised injunction orders issued on May 5 and June 2, 1980 N
the Irmmai Revenue Serwce is prohibited from: :

_ aooordmg and from oontmumg the tax-exempt status now enjoyed by, all MISSISSIppl '
pnvatesmoolsormeorganmtlonstlmtoperatemem which: .

(1) have In the past been demn'nined in adversary or administrative proceedings to be
racially discriminatory; or were established or expanded at or about the time the public
-school districts in which they are located or which they serve were desegregatmg, and
which cannot demonstrate that they, do not racially discriminate in admissions; .
employment, scholarshlps, Ioan programs, athletics, and extracurricular programs

: (2) The existerice of oonditlons set forth in paragraph (1) herein raises an inference of
present discrimination against blacks. Such inference may be overcome. by evidence
which clearly and convincingly: reveals objective acts and declarations. establishing that

* such is not proxiinately caused by such school's policies and practices. Such evidence
might include, but is not limited to, proof of active and vigorous recruitment programs to
- ."secure black students or teachers, including students’ grants in aid; or proof of
. meaningful public advertisements stressing the school's open admissions policy; or. proof
- of meaningful communication between the school and black groups and black leaders
-".. - within the community.and any other. similar evidence calculated to show that.the doors of
.. - the.private school and all facilities and programs therein are indeed open to students or
* teachers of both the black and white. races upon the same standard of admission or
: employment ‘ T

In Pri gﬂg[d School Foundation v. Umted States, 478 F. Supp. 107 (D..D.C. 1979),
aﬂ“‘d D.C. CII' June 30, 1980, cert. denied, 450 U. S. 944 (198 (1981), the court held that private
schools administering racially d:scnmmatory admissions policies are excluded from tax-exempt
status under section 501(c)(3)-of the Code. The court further held that the foundation had failed
to. meatits.burden of establishing its entitlement to exemption under section 501(c)(3) because
_-the foundation's récord was completely devoid of evidence that it was administering a
- nondiscriminatory admissions policy. . The court also stated that the inference-that the plaintiff

administered a racially discriminatory policy may. be drawn from the circumstances surrounding
the school's establishment. 'Similar inferences as to the existence of a racially discriminatory
policy based on facts sumundmg a school's establishment and lack of minority enroliment have
been drawn by other courts. .See e.9. Norwood v. Harrison, 382 F. Supp. 921 (N.D. Miss. 1974)
on remand from the Supreme: Cou;; 413 U.8. 455 (1973) and Brumfield v. Dodd, 425 F. Supp. -
- 628 (E D. La 1976) o

. ln Nowvood V. Hamson and i in Brumfield v. Dodd. the courts analyzed whether pnvate
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~ discrimination-arises from proof (a) that the school’s existence began close upon the heels of * - -
* the massive desegregation of public. schools within its locale, and (b) that no blacks are or have
been in attendance as students and none is or has ever been employed as a teacheror .

- administrator at the private school. . The actual enroliment of one African-American student was
deemed not determinative in the case of West End Academy, which was addressed by the court .

.in' Brumfield v. Dodd, supra.. The enroliment of one African-American student is not»enou‘g‘h‘to. -

.. - febut the inference of discrimination. .

. in Bob.Jones University v. United States, 461 U.S. 574 (1983), the Supreme Court found. .
that petitioner, a nonprofit private school that prescribes and enforces racially discriminatory
- admissions standards on the basis of religious doctrine, did not qualify as a tax-exempt ‘

organization under section 501(c)3) of the Code. The court held that radially. discriminatory

private schools: violate a fundamental public policy. and cannot be viewed as conferring a public
.’ benefit within the- meaning of common law standards of charity and congressional:intent

underlying section 501(c)3). .It should be noted that when the ‘Supreme Court-announced its

. decision, Bob Jones University, had for a number. of years beginning in the 1970’s.permnitted

o African-Amierican students to enroll, albeit with various and shifting racial restrictions...

"1y Calhoun Academy v. Commissioner, 94 T.C. 284 (1990), the Tax Couirt held that a
* private school failed to show that it operated in good faith in accordance witha | '
" nondiscriminatory policy. toward black students. The school was.formed at the time of

- desegregation of public schools, and never enrolled a black student or employed a-black

- . teacher. The school.and its students participated in some educational and-vocational programs.

- and other school-sponsored activities that directly involved backs. The court noted:

" In today’s world, interaction with persons of another race in interscholastic and
. :_-community. aclivities is unavoidable by all but the most reclusive or isolated groups.
" -Pefitionér's burden is ot met by. showing that it interacts: with outsiders.-The relevant . .
- criteria deal with restrictions on those who may become insiders, i.e. students.at the
“gchool. - - S : : o

" The court concluded that the school did ot qualfy for exemption under section 501(c)(3).of the:
- Code. . . - - '

.. .-All facts'and circumstances must be considered in determining whether a private school
has shown that it has overcome an inference of racial discrimination. . Relevant factors include -
 the following: actual enroliment of African-American students; active and vigorous recruitmerit-of
. African-American students and teachers; financial assistance for. African-American students;

" adoption of a policy of racial nondiscrimination; effective communication of such policy to .

- . members of the African-American:community, including publication of the policy; meaningful -

" "contact with members of the African-Ameiican‘community; and, public disavowal or repudiation
-of previous statements that are inconsistent-with a policy-of nondiscrimination - ‘

" " The information submitted indicates that you were formed at the time of desegregation of
the: public scheol district in which you are located, and operated for a lengthy period of time -

' .without enroffing any African-American students. Furthermore, you operated for a.substantial
pemd of time without the adoption or publication of a racially nondiscriminatory policy. The "




| B foi'egb'ing 'infOrr'nat-ion_faiises an inference of present discrimination against blacks as set forth in

e thé above cited court decisioris. In order to be exempt from federal income tax, a private school -

. subject to an inference of discrimination must provide clear and convincing evidence that it now

operates In a good faith racially nondiscriminatory manner. . Furthermore, such & school must - -
provide: persuasive evidence: that the absence of black-enroliment is not attributable to the -
continuation of the school's past policies. Mere adoption of a nondiscriminatory. policy. and -

publication of such a policy.is insufficient for such a school to demonstrate that It s operating in: -
abona ﬁde,nondis‘crhnirjatpry,mann_er in accordance with Rev.:Proc. 75-50, supra.

" As noted above, a statement of nondiscrimination appears on the back cover of your
student handbook, and on your. membership and student application/registration. There s,
. however; no indication that your racially. nondiscriminatory. policy. was ever formally adopted by
. 'your Board of Directors.or. incorporated in your. goveming documents, as required by section
4.01.of Rev, Proc. 75-50. . Your published notice of nondiscrimination failed ta satisfy section

" . 4.03 ofthe Rev. Proc. because it was captioned in small type, rather than the requisite twelve- .

point type. The information submitted to date contains no evidence.of actions such:as. active,
-and vigorous recruitment of African-American students and teachers; financial assistance for
African-American students; effective communication of a nondiscriininatory policy fo members.
of the African-American community; or meaningful contact with-riembers of the African-

"You indicated that you have to date enrolied one African-American student for the .

... I and INEEEEEN school years. While the enroliment of African-American students is - -
. generally the most convincing evidence of the existence of a nondiscriminatory policy as to

< =" shidents, it$ not determinative, as all the facts and circumstances conceming.a school's
« " opérations must be considered. We note that there is.no evidence that the enroliment of this

." . studentwas the result of active and vigorous-recruitment, nor is there evidence that this student .
', 'was a recipient of financial assistance. - - I

""" © . All of the pertinent facts and. circumstances lead us to conclude that you have failed to
- demonstrate that you have taken sufficient steps to overcome the inference: of discrimination set
’ forth in the above mentioned court cases. Thus, you have failed to establish that you operate in
- a bona fide racially nondiscriminatory. manner. -

. ' -Acoordihgly, you are not opei'aféd exclusively for exempt purposes under section
~ 501(c)(3) of the Code, and thus you.do not qualify for recognition of exemption as an
arganization described in section 501(c)3). . You must file federal income tax retums.

% Contributions 1o you are not deductible undér section 170 of the Code.

. 'You have the fight to protest this ruling if you befieve it is incorrect. To-protest, you

should submit a statement of your views, with a full explanation of your reasoning. . This

statement, signed by one of your officers, must be submitted within 30 days from the date of this
" letfer. . You also have a right to a conference in this office after your statement is submitted.
You must request the conference, if you want one, when you file your protest statement. . If you
~ are to be represented by someone who is not ohe of your officers, that person willneed tofile a
' ,.;properpmuerofaﬂomeyandbthenm.é.equalifyurderourConferenceand,Pracﬁoes ) -




- Réguirerﬁénfé. .

Lo CIf y_oﬁ do notmp'(o'tesi this ruling- in a imely. manner, it will be considered by the Internal
'+ - Revenue Service as a failure to exhaust available administrative remedies. Section 7428(b)(2) -
“.. of the Codepravxdes in part, that a declaratory judgment or decree under this section shall not

" Hwe do hot hear from you within 30 days, this ruling il become final and a copy will be
forwarded to the Ohio Tax-Exempt.and Government Entities (TE/GE) office. . Thereafter, any

questions about your federal income tax status should be directed to that office, either by calling

"7 - 877-829-5500 (a toll free number) or sending correspondence to: Internal Revenue Service,
- . _TEIGE Customer Service, P.O. Box 2508, Cincinnati, OH 45201.. The appropriate State .

" Officials will be notified of this-action in accordance with Code section 6104(c).

""" When sending additional letters.to us with respect to this case, you will expedite their
receipt by using _the'following address: - ) _
| " - Intemal Revenue Service

- TEIGE

1111 Constitution Ave, N.W.
Washington, D.C..

R !f‘yéu have any quéstidns.‘.please_'oomactme person whose name: and telephone .
" number.are shown.in the heading of this letter. .

‘ ‘Sincerely,
igned) I

_.Maniager, Exempt Organizations
Technical Group 4




